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In the Dulieu case, Kennedy, J., said : 

"If a man is negligently run over or otherwise negligently injured in his 
body, it is no answer to the sufferer's claim for damages that he would have 
suffered less injury, or no injury at all, if he had not had an unusually thin 
skull or an unusually weak heart." 

In a second paper we shall consider the cases affirming the right 
of recovery for injuries due to fright or nervous shock, without 
impact. 

Richmond, Va. George Ainslie. 

(To he continued.) 



ABBOGATION OF THE FELLOW-SERVANT DOCTRINE 
WITH REFERENCE TO RAILROAD EMPLOYEES. 



I. Scope of article. 

This article is intended as a mere discussion of the legal aspects 
of the questions now confronting the bench and bar of Virginia, 
regarding the liability of railroad companies for injuries to their 
servants. The late fellow-servant doctrine will only be briefly re- 
verted to for a more thorough understanding of its abolition. By 
the new Constitution of this State, and the Acts of the last General 
Assembly, a radical change has been wrought in the law of fellow- 
servant, and it is with the legal effect of this innovation that this 
article proposes to deal. 

II. Origin and extent of fellow-servant rule. 

One of the earliest and most fundamental principles of the com- 
mon law is embodied in the maxim, sic utere tuo ut alienium non 
Icedas. This broad rule is, however, qualified to the extent, that 
though a man is liable for his own tortious acts, he is not respons- 
ible for the tortious acts of another. It was, therefore, as excep- 
tion to this rule, that a master became liable for the wrongful act 
or neglect of his servant done within the scope of his employment. 
But this exception has now become so well established that it is 
usually considered as a general rule in itself, known as respondeat 
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superior. The doctrine of fellow-servant has often been errone- 
ously considered as an exception to the rule of respondeat superior, 
while in reality it is only a limitation upon that rule — that rule 
itself being an exception to the more fundamental principle that a 
man is only liable for his own wrongful acts. Hence the effect of 
the fellow-servant doctrine is to exclude the tortious act of a fellow- 
servant from the operation of the rule of respondeat superior, and 
to bring such act within the general principle that a man is re- 
sponsible only for his own acts. 1 

Until within recent years, the doctrine of fellow-servant, based 
upon the relation of the servant injured to the employee whose 
negligence caused the injury, was the sole criterion of the liability 
of the master. As said by the Supreme Court of Appeals of Vir- 
ginia in the case of Norfolk etc. By. Co. v. Donnelly : z 

" The general rule resulting from considerations as well of justice as of policy, 
is that he who engages in the employment of another for the performance of 
specified duties and services for compensation takes upon himself the natural 
and ordinary risks and perils incident to the performance of such services. The 
perils arising from the carelessness and negligence of those who are in the same 
employment are no exceptions to this rule, and when the master uses due dili- 
gence in the selection of competent and trusty servants, and furnishes them with 
suitable means to perform the service in which he employs them, he is not 
answerable to one of them for an injury received by him in consequence of the 
carelessness of another, while both are engaged in the same service." 

In the later decisions, however, the courts do not rely so much 
upon the relation of the injured party to the wrongdoer, or upon 
the question of gradation of service, but more upon the question 
whether the injury was caused by the neglect or default of the 
master in the performance of his non-assignable duties. These 
"non-assignable" duties of the master are rules of law deducible 
from the best considered modern cases, and may be summarized as 
follows: "(1) To use reasonable care to provide a safe place for 
the servant to perform his work. (2) To use like care to provide 
proper tools and appliances for the conduct of the work in which 
the servant is engaged, and to see that they are kept in proper con- 
dition and repair by frequent inspection. (3) To use like care 
to employ a sufficient force of competent workmen, so far as may 
be necessary for the safety of the servant^ (4) To promulgate 
and enforce reasonable rules for the conduct of the work, if the 
business be so complicated as to necessitate such rules, in order to 

i Filke D. B. & A. R..R. Co., 53 N. Y. 549, 13 Am. Rep. 546. a 88 Va. 857. 
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properly secure the servant's safety. (5) And, finally, it is the 
master's duty to use his superior skill, judgment and intelligence 
to protect the servant from injury by reason of latent and unseen 
or unknown defects and dangers, so far as reasonable care and 
foresight can accomplish this result." 3 

According to the modern cases, therefore, the master is liable 
for all injury to his servant caused by the former's breach of duty 
in not performing these non-assignable duties; except, of coarse, 
where the injury results from the contributory negligence of the 
injured party himself. Nor can the master by delegating any of 
these non-assignable duties to another relieve himself from re- 
sponsibility for their non-performance; the duty is his, and the 
liability must follow any breach of that duty. It was to this ex- 
tent that the courts in Virginia had gone, and the above summar- 
ized rules had become settled principles of law, when the Consti- 
tutional Convention and the last legislature saw fit to abrogate 
them. 

For a more comprehensive treatment of the law of fellow-servant 
in this State, and for more concrete applications of its rules, see 
authorities in foot note.* 

III. Abolition of fellow-servant rule. 

Having briefly presented the common law doctrine of fellow- 
servant as it had become formulated by the Virginia courts, its 
abrogation may now be shown and discussed with more logical 
sequence. After repeated efforts, this abrogation has, to a certain 
extent, been finally effected in Virginia — an innovation which 
England and most of the States have for years deemed absolutely 
essential to meet modern social and industrial conditions. It is 
now advisable to quote verbatim and in full, not only the Article 
of the Constitution, but also the Statute on this subject, because, 
as will be observed, there is decided discrepancy between them. 
The marginal indexing of these laws is attempted for the sake of 
convenience in their construction. 

8 Lile's Notes to 1 Minor's Inst. 58. 

• Lile's Notes to 1. Min., 58 et seq., and authorities there cited; Norfolk etc. By. 
Co. v. Marpole, 97 Va. 594; Richmond etc. B. Co. v. Tribble, 97 Va. 495; Norfolk etc. 
By. Co. v. Stevens, 97 Va. 631; Va. etc. Wheel Co. v. Chalkley, 98 Va. 62; Ches. etc. R. 
Co. v. Sparrow, 98 Va. 58; Southern R. Co. t>. Mauzy, 98 Va. 692; Riverside Cotton 
Mills v. Green, 98 Va. 58 ; McCoy v. Norfolk etc. R. Co., 99 Va. 132 ; Norfolk & W. R. Co. 
v. Cromer, 99 Va. 763. 
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(1) Virginia Constitution — Article XII. 



I. Abolition of 
Fellow-Servant 
Doctrine with 
Reference to 
Railroad Em- 
ployees. 

(1) Class of 

Servants 

Affected. 



(2) General 
Criterion of Ser- 
vant' s Right to 
Recover. 



(a) Restriction 
of General Rule 
to Negligence of: 
Vice -Principals, 
etc. ; Employees 
in Different De- 
partments of La- 
bor; Employees 
on other Trains ; 
Switchmen ; Sig- 
nalmen ; Loco- 
motive Engi- 
neers ; Train 
Dispatchers. 



(b) "Different 
Departments of 
Labor." 



(3) Knowledge 
of Defects. 



(4) Liability for 
Death of Servant, 
(a) Parties to 
whom Right of 
Action for Death 
Accrues. 

(5) Contracts 
Waiving Benefit 
of this Section. 

(6) Effect of this 
Section on other 
Legal Rights. 



Sec. 162. The doctrine of fellow-servant, so far as it affects 
the liability of the master for injuries to his servant resulting 
from the acts or omissions of any other servant or servants of 
the common master, is, to the extent hereinafter stated, abol- 
ished, as to every employee of a railroad company engaged in 
the physical construction, repair or maintenance of its road- 
way, track or any of the structures connected therewith, or in 
any work in or upon a car or engine standing upon a track, 
or in the physical operation of a train, car, engine, or switch, 
or in any service requiring his presence upon a train, car, or 
engine ; and every such employee shall have the same right 
to recover for every injury suffered by him from the acts or 
omissions of any other employee or employees of the common 
master, that a servant would have (at the time when this 
Constitution goes into effect), if such acts or omissions were 
those of the master himself in the performance of a non- 
assignable duty; provided, that the injury so suffered by such 
railroad employee, result from the negligence of an officer or 
agent of the compcny of a higher grade of service than him- 
self, or from that of a person employed by the company, hav- 
ing the right, or charged with the duty, to control or direct 
the general services or the immediate work of the party in- 
jured, or the general services or the immediate work of the 
co-employee through or by whose act or omission he is in- 
jured ; or that it result from the negligence of a co-employee 
engaged in another department of labor, or engaged upon, or 
in charge of, any car upon which or upon the train of which 
it is a part, the injured employee is not at the time of re- 
ceiving the injury, or who is in charge of any switch, signal 
point, or locomotive engine, or is charged with dispatching 
trains or transmitting telegraphic or telephonic orders there- 
for ; and whether such negligence be in the performance of 
an assignable or non-assignable duty. The physical construc- 
tion, repair or maintenance of the roadway, track, or any of 
the structures connected therewith, and the physical construc- 
tion, repair, maintenance, cleaning or operation of trains, cars 
or engines, shall be regarded as different departments of labor 
within the meaning of this section. Knowledge, by any such 
railroad employee injured, of the defective or unsafe charac- 
ter or condition of any machinery, ways, appliances or struc- 
tures, shall be no defence to an action for injury caused thereby. 
When death, whether instantaneous or not, results to such an 
employee from any injury for which he could have recovered, 
under the above provisions, had death not occurred, then his 
legal or personal representative, surviving consort, and rela- 
tives (and any trustee, curator, committee or guardian of such 
consort or relatives), shall, respectively, have the same rights 
and remedies with respect thereto as if his death had been 
caused by the negligence of a co-employee while in the per- 
formance as vice-principal of a non-assignable duty of the 
master. Every contract or agreement, express or implied, 
made by an employee, to waive the benefit of this section, 
shall be null and void. This section shall not be construed 
to deprive any employee, or his legal or personal representa- 
tive, surviving consort or relatives (or any trustee, curator, 
committee, or guardian of such consort or relatives), of any 
rights or remedies that he or they may have by the law of the 
land, at the time this Constitution goes into effect. Nothing 
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' contained in this section shall restrict the power of the Gen- 
eral Assembly to further enlarge, for the above-named class 
,„s j . , ,. of employees, the rights and remedies hereinbefore provided 

\> ) legislative ^ £ Qr> or to exten( j guc ij rights and remedies to, or otherwise 

0% er ' enlarge the present rights and remedies of, any other class of 

employees of railroads or of employees of any person, firm or 
. corporation. 

(2) Acts 1901-2, p. 335. 

f Chap. 322. An Act imposing upon railroad corporations 

I. Title of Act. -J liability for injury to their employees in certain cases. — [Ap- 

II. General Lia- (.proved March 27, 1902.] 

bility of Rail- f 1. Be it enacted by the General Assembly of Virginia, 
road Corpora- | That every corporation operating a railroad in this State, 
tions for Injury -{ whether such corporation be created under the laws of this 
to Employees. State or otherwise, shall be liable in damages for any and all 

(1) Restriction [injury sustained by any employee of such corporation as fol- 
of Same to In- flows: When such injury results from the wrongful act, 
jury Occasioned neglect, or default of an agent or officer of such corporation 
by Negligence of superior to the employee injured, or of a person employed by 
Vice-Princi- such corporation having the right to control or direct tho 
pals ; Employees services of such employee injured, or the services of the em- 
rn Different De- ployee by whom he is injured ; and also when such injury 
partments of La- results from the wrongful act, neglect or default of a cc - 
bor ; Employees employee engaged in another department of labor from that 
on Other Trains; of the employee injured, or of a co-employee on another train 
Switchmen ; Sig- of cars, or of a co-employee who has charge of any switch, 
nalmen ; Loco- signal point, or locomotive engine, or who is charged with 
motive Engi- [dispatching trains or transmitting telegraphic or telephonic 
neers ; Train f orders. Knowledge by any employee injured of the defective 
Dispatchers. or unsafe character or condition of any machinery, ways, ap- 

(2) Knowledge -j pliances, or structures of such corporation shall not of its3f 
of Defects. (. be a bar to recovery for any injury or death caused thereby. 

(3) Liability for ( When death, whether instantaneous or otherwise, results from 
Servant's Death. -J any injury to any employee of such corporation received as 
(a) To whom (. aforesaid, the personal representative of such employee shall 
Bight of Action f have a right of action therefor against such corporation, and 
Accrues. \ may recover damages in respect thereof. Any contract or 

(4) Contracts f agreement, express or implied, made by any such employee 
Waiving Benefit -j to waive the benefit of this section or any part thereof shall 
of this Section, (.be mill and void, and this section shall not be construed to 

(5) Effect of this f deprive any such employee, or his personal representative, of 
Section on Other \ any right or remedy to which he is now entitled under the 
Legal Bights. (. laws of this State. 

(2. The rules and principles of law as to contributory negli- 
gence which apply to other cases shall apply to cases arising 
under this Act, except in so far as the same are herein modi- 
fied or changed. 
3. This Act shall be in force from its passage. 

3. Constitutionality. 

In several States, statutes or constitutional provisions abrogat- 
ing the common law doctrine of fellow-servant, in regard to rail- 
road employees, have been in operation for years, and in all in- 
stances where the courts have had occasion to consider their 
constitutionality they have been uiianimously upheld. The 
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Supreme Court of the United States, and also the courts of many 
States, have repeatedly held that such innovations upon the com- 
mon law are valid and not in conflict with the Fourteenth Amend- 
ment of the Federal Constitution. 5 Nor are such statutes in con- 
travention of State Constitutions prohibiting class legislation. 
They are generally upheld in this respect on the ground of neces- 
sity, and as being limited to employees exposed to the hazards 
peculiar to the operation of railroads. 

In Missouri E. & T. By. v. Medaris* the court, in passing upon 
a statute similar to that in Virginia, said : 

" The validity of the law has been sustained as against the charge that it was 
class legislation, on the ground that the hazardous character of the business of 
operating a railroad justified the passage of a law for the protection of those 
engaged in that service. The rule of liability applied under the statute is differ- 
ent from that which ordinarily applies between master and servant ; but this 
difference is founded on the hazardous character of the service, and is not in- 
tended as a discrimination against employers. The statute would certainly be 
open to objection if a different rule of liability was applied to a railroad com- 
pany than is applied to other employers under like circumstances and conditions. 
The hazards incident to the use and operation of railroads is a natural and rea- 
sonable classification, which justifies this exceptional legislation ; for if the 
statute was given that interpretation, and limited in its operation to the protec- 
tion of those employed in the hazardous service, it could not be upheld." 

This reasoning seems to be accurate on principle, and is cer- 
tainly consonant with the weight of authority, 7 but the Georgia 
court goes further and upholds the statute without such a limita- 
tion to its terms. 8 

The question, of whether a statute, making the negligence of a 
fellow-servant no defence in an action against a railroad company 
for injury to an employee, is or is not retroactive, has only arisen 
in one State. It is there held that, though such statute be re- 
medial in form, yet it, nevertheless, affects certain existing rights, 
and hence cannot be construed as applicable to causes of action 
which arose before it went into effect. 9 

5 Chicago, etc. R. Co. t>. Pontius, 157 IT. S. 209 ; Missouri Pac.R. Co. v. Mackey, 127 IT. 
S. 205; Ditbermer t>. Chicago, etc. R. Co. 47 Wis, 138; Herrick v. Minneapolis etc. R, 
Co., 31 Minn. 11, 47 Am. Rep. 771 ; Pierce v. Central Iowa R. Co., 73 Iowa, 140 : Georgia 
R. etc. Co. v. Miller, 90 Ga. 571. 

« (Kan.— 1899) 55 Pac. 875. 

'Bloomquist v. Great Northern R. Co., 65 Minn. 69; Depker. Chicago etc. R. Co., 
36 Iowa 52 ; Missouri Pac. R. Co. v. Haley, 25 Kan. 35. 

« Georgia R. Co. v. Ivey, 73 Ga. 499; Georgia R. etc. Co. v. Miller, 90 Ga. 571. 

» Wright v. Southern R. Co. 123 N. Car. 280 ; Rittenhouse v. Wilmington St. R. Co., 
120 N. Car. 544. 
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4. Construction. 

(a) Who ape liable. 

The general construction of the constitutional provision and the 
act of Assembly abrogating the common law doctrine of fellow- 
servant in regard to railroad employees is to be borne in mind 
throughout the entire treatment of this subject. It has been held 
that such written laws, being in derogation of the common law, 
must be strictly construed, and only such effect given to them as 
on their face they require. 10 

This section of the Constitution provides that the liability shall 
rest upon "a railroad company," while in the corresponding statute 
the wording is somewhat different — responsibility being there fixed 
upon "every corporation operating a railroad in this State." These 
phrases, though couched in different terms, seem to amount to 
practically the same thing ; in each it is the operator of a 
" railroad " which is liable, and in each it seems that the de- 
fendant must be a body corporate; both apply to railroads doing 
business in this State — the statute in express terms, and the Con- 
stitution; because having no ex-territorial effect, these provisions 
can only affect railroads operating within the limits of the State. 

Foreign Companies — The question of whether foreign railroad 
corporations — that is, operating railroads in this State, but whose 
charter was granted by some other State — come within the modern 
statutes abrogating the fellow-servant doctrine, has been decided 
in the affirmative. In Ohio, where the statute provides that "rail- 
road companies" shall be liable (practically identical with the 
present law in Virginia) it is held that the statute abolishing the 
common law rule as to fellow-servants is not only applicable to 
railroads chartered under the laws of Ohio, but applies with equal 
force to all railroad companies doing business in Ohio, even though 
their general franchise be granted by another State. It is also 
directly held in the same case that not only is the statute appli- 
cable to railroads engaged in the domestic commerce of the State, 
but that it also covers all railroads doing business in Ohio, though 
engaged in interstate commerce. 11 Should this question arise in 
Virginia, it is almost certain that the same conclusion would be 
reached, for, if not, the law would be the merest sham, and it's 

10 Solomon R. Co. v. Jones, 30 Kan. 601 ; Beeson v. Busenbark, 4*1 Kan. 669 ; McKn Igh t 
i>. Iowa etc. R. Co. 42 Iowa 68 ; Moran v. Eastern R. Co., 48 Minn. 46. 
« Pierce v. Van Dusen, 78 Fed. 694. 
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makers stultified, since there is probably no railroad company in 
the State not engaged in interstate commerce. 

In Iowa, the statute is similar to that in Virginia, with respect 
to fixing the liability upon "corporations operating railroads." It 
is there held that a company engaged in the construction of a rail- 
road, and running trains for that purpose, comes within the 
statute, and is responsible, where the other prerequisites of liability 
exist. 12 

Street Railways — The question of whether a street railroad 
company comes within the operation of the new law is one of some 
importance. Here, as in most cases of construction, the phrase- 
ology of the Constitution or Statute is the guiding star, but where 
the purport is doubtful the purpose must be considered. It is ob- 
vious that the object of these laws is to protect persons engaged 
in peculiarly hazardous employment. Hence where the reason 
for its application does not exist the law should not operate. It 
follows that the employees of street railway companies, not being 
subject to the special dangers incident to the operation of steam 
railways, cannot claim the benefit of such laws unless in express 
terms the laws demand it. So in States where the statutes are 
similar in this respect to the new Virginia law, it is held that their 
necessary strict interpretation does not allow street railroad com- 
panies to come within the spirit of such laws. 13 

Receivers — There is some conflict among the decisions of dif- 
ferent States as to whether these statutes are applicable to receivers 
of railroad companies. In most jurisdictions, where (as in Vir- 
ginia) the responsibility is imposed upon "railroad companies," 
it is held that the statutes apply with equal force to receivers of 
such corporations who continue to operate the road. 14 But in 
Texas, and in Georgia (before an amendment of the statute), the 
courts have decided that the statutes do not apply to court receiv- 
ers. This rule is based upon the general principle requiring a 
strict construction of these statutes, the court arguing that since 

•» McKnight ti. Iowa etc. R. Const Co., 43 Iowa 406. See also Solomon v. Jones, 30 
Kan. 601 ; Schneider o. Chicago etc. R. Co. 42 Minn. 68. The case of Beeson v. Busen- 
bark, 44 Kan. 669, Is distinguished from that of Solomon v. Jones, supra. 

" Funk v. St. Paul City R. Co., 61 Minn. 435 ; Lurdqulst v. Duluth St. R. Co., 65 Minn. 
387; Austin R. T. R. Co. v. Grothe, 88 Tex. 262; Riley v. Galveston City R. Co., IS Tex. 
Civ. App. 247. 

" Pierce v. Van Dusen, 78 Fed. 693 ; Sloan v. Central Iowa R. Co. 62 Kan. 728 ; Mlkel- 
son v. Truesdale, 63 Minn. 137 ; Rouse v. Hornsby, 67 Fed. 219. 
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the legislature did not expressly include receivers they impliedly 
excluded them. 15 It is submitted, with deference, that these last 
decisions are extreme, and it is to be hoped that the Virginia courts 
will not follow them. The Virginia statute, 16 allowing suits to be 
brought against receivers of corporations without leave of court, 
must, of course, be borne in mind. 

(b) Who are entitled to benefits. 

Upon the question as to who are entitled to the benefits of the 
law in question, no statute can be found which corresponds with 
the law a3 it now stands in this State. The statutes of some States 
are similar to ours in some particulars, and those of other States 
in other particulars, but in none is the similitude exact or full 
enough for general comparison. Our constitutional provision, and 
even our statute to some extent, seems to be a composite production 
from materials which wore well in all the other statutes. And 
wisely so. The present law in this State goes more into detail 
than that of any other State, thus allowing a more accurate inter- 
pretation; and while not couched in as liberal terms as some, it 
appears to be as broad as most of the Employers' Liability Acts. 
In several clauses of our constitutional provision the phraseology 
seems to be taken from the statutes of Alabama and Mississippi, 
but even here there is too much discrepancy for authoritative com- 
parison. Hence, the decisions construing these statutes upon the 
question of what injuries are embraced therein cannot be pre- 
cedents for our courts, except upon minute details. After careful 
consideration, therefore, it is thought best not to present any com- 
parative judicial interpretation of that phase of the law denning 
to whom and for what injuries the master is liable. Upon this 
pcint, both the constitution and the statute are so plain and so 
well detailed that direct reference to them is deemed sufficient. 

The constitution makes the railroad company liable for injuries 
resulting from the "acts or omissions" of the co-servant, while the 
statute uses the words "wrongful act, neglect or default" of the 
offending employee. There appears to be no difficulty here, how- 
ever, as, of course, all such breaches of duty become what is more 
technically and definitely called negligence. Upon the question 
as to the degree of negligence necessary to be shown, it has been 

15 Cook v. Campbell, 86 Tex. 6S0, 40 Am. St. Rep. 878 ; San Antonio R. Co. v. Rey- 
nolds (Tex.), 30 S. W. 846 ; Henderson v. Walker, 55 Ga. 481 ; Clyde v. Richmond etc. 
R. Co. 59 Fed. 394. 

w Acts 1887, p. 231. 
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held that neither gross nor willful negligence on the part of the 
offending employee need be proven. 17 The railroad company it- 
self is only required to exercise ordinary diligence towards its em- 
ployees. 18 

(c) Knowledge of risks. 
Under the common law doctrine of fellow-servant, an employee 
assumes all risks known to be ordinarily incident to his employ- 
ment; hence knowledge of the "defective or unsafe character or 
condition of any machinery, ways, appliances, or structures," be- 
came a good defence to an action for injuries caused thereby. But 
the constitution and statute under discussion expressly provide 
that such knowledge shall be no defence to such actions. This 
provision is too plain for discussion. 

(d) Bight of action for death. 

Where the injury to the employee, caused by the negligence of 
a co-employee, results in the death of the former, the company is 
liable to the same extent it would have been had death not ensued. 

(e) Contracts against liability. 

The "Employers' Liability Acts" of several States have, like 
ours, declared that contracts made by an employee of a railroad 
company waiving the benefit of his rights under the statute, are 
void. No decisions are to be found upon this phase of these 
statutes, however, so it is presumed that the railroads have deemed 
it too strong for circumlocution. 

(f) Legislative power. 

The Constitution having thus abolished the fellow-servant doc- 
trine in regard to railroad employees, finally delegates to the legis- 
lature the power to extend such abolition so as to affect not only 
other employees but also other employers as well. 

There are many questions, not adverted to, that may arise under 
the new Employers' Liability Law, but to discuss them here would 
require more space than is at our disposal. This article may be 
concluded, therefore, by congratulating the Constitutional Con- 
vention on its having achieved — what heretofore the courts could 
not and the legislature would not effect — a most beneficial change 
in the law of fellow-servants in this State. 

Charlottesville, Va. Arch'd. D. Dabnet. 

« Louisville etc. R. Co. v. Graham, 98 Ky. 688. 

is Hunt v. Chicago etc. R, Co., 26 Iowa, 363 ; Atchison etc R. Co. v. Wagner, 33 Kan 
660. 



